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IN THE 


Court of Appeals, District of Columbia 


January Term, 1913. 

No, 3491 


o 


Harrison Morrison, Plaintiff , 

Appellant, 

vs. 

Baltimore and Ohio Railroad Company, 
a Corporation, Defendant , 

Appellee. 

BRIEF ON BEHAIjF of appellant 

preliminary statement 

-o- 

This is an appeal from a decision of the Supreme 
Court of the District of Columbia, sustaining a demurrer 
to a bonded amended declaration as amended. 

-o- 


STATEMENT OF THE CASE 

The appellant on the 9th day of February, 1907, was 
employed as switchman by the defendant, the Baltimore 
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of Columbia. It was , y / Washington, District 
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notwithstanding his injuries, namely, “looking after lost 
freight/’ The appellant relied on these representations 
and did refrain from bringing suit by reason of said mis¬ 
representations and inducements. The appellant upon 
sufficiently recovering from his injuries applied to the ap¬ 
pellee to be installed in the employment promised, but the 
appellee, without any just cause and in violation of its 
agreement, refused to employ the appellant. 

Thereupon, and within a period of less than one year 
from the date of said refusal, the appellant filed his 
original declaration, which said declaration was filed 
June 24, 1908. In said declaration, the appellant set out 
the foregoing facts, with the exception that there was 
no allegation anticipating a plea of the statute of limita¬ 
tions, which said declaration contained the usual allega¬ 
tion as to negligence in accordance with the statutes then 
in force in the District of Columbia, that is, that, “the 
said defendant by and through its employees in charge 
of one of its engines and trains of cars, carelessly and 
negligently ran one of its said engines with great force 
and violence into, against and over the said plaintiff who 
was then and there exercising due care, and greatly 
bruised, wounded, and injured the plaintiff and mangled, 
mashed, and cut off the right leg of the plaintiff, by means 
whereof, etc.” 

In order to save time and to include only the most 
essentials, we will not, in giving the history of the case 
and pleadings, go into details as to the history and plead¬ 
ings from the filing of the original declaration to the 
amended declaration filed November 25, 1911. All of 
the intervening history and pleadings are included in the 
Designation and in the Transcript of Record. 
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To the above amended declaration ,n„ „ 

December 7 191 1 appellee, on 

the same conlmon master* ^mr, i ser vants of 

was barred bv the statute of r •* C ° Unt ’ that the action 
Employers’ Liability Act of J ,’ne uTm^f “ ** 
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not retroactive and did not enlarge the time within which 
appellant’s action could be brought. 

The court passed an order, May 21, 1912, sustaining 
the demurrer to the amended declaration, to which ruling 
and order the appellant noted an exception, which ex¬ 
ception was duly entered upon the record. 

The second amended declaration was filed June 1, 
1912, the first and third counts of which were substan¬ 
tially the same as the first and third counts of the first 
amended declaration. To the second count of the second 
amended declaration appellant added allegations antici¬ 
pating the plea of the statute of limitations, that is to 
say, that the appellant had refrained from bringing any 
action within one year to recover damages for his injur¬ 
ies by reason of the inducements, promises, false and 
fraudulent representation of a duly authorized agent of 
the appellee. To the second count of the second amended 
declaration a demurrer was filed by appellee, June 22, 
1912, and a motion to strike out counts one and two was 
filed on the same day. The matters of law presented in 
argument by the appellee were: First, the statute of 
limitations contained in the Act of June 11, 1906; Sec¬ 
ond, that said limitation period was absolute and un¬ 
conditional. The demurrer was sustained, June 28, 1912, 
to which ruling the appellant noted an exception* 
which exception was duly entered upon the record. 
The motion to strike out counts one and three was over¬ 
ruled. 

Thereupon, by leave of Court, the amended second 
count of the second amended declaration was filed July 
11, 1912. The amendment to the second count consist¬ 
ed in supplementing the allegations and particularizing 
the facts anticipating the defense of the statute of limi- 
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tations, the court having held in sustaining the demurrer 

in theV eC °H amended declaration that the allegations 
m the second count as to fraud, false representations and 
promises were insufficient. It was alleged in said an^ 
ed second count that the promises anT false represSt 
ons of the authonzed agent of the appellee were made 

after thV 0 “ apPe ' lant ‘° delay suit unHI 

e ex P lr ation of the period of limitation set forth 

CiioiTJ '• •«««“ SltS 

frainTrom h ^ *° refrain from and did re- 

fram from bringing suit; that after the period of limita 

as it had S* *° the a PPe»ant 
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he same as those interposed to former declarationT n 
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the order JUdgment , for costs against the plaintiff. From 
der sustaining the demurrer, and the judgment an- 
pellant appealed to this court. J *’ ^ 


assignment of errors 

The court erred as follows: • 
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2. In sustaining demurrer to the second count of the 
amended declaration, filed June 1, 1912. 

3. In sustaining demurrer to the amended second 
count of the second amended declaration, filed July 11, 
1912. 

4. In sustaining demurrer to the second amended dec¬ 
laration, filed June 22, 1912, which demurrer was filed 
July 29, 1912. 

5. In holding that the action had been brought too 
late. 

6. In holding that the Act of April 22, 1908, did not 
enlarge the time for filing the declaration. 

7. In holding that the facts relied on by the plaintiff 
to enlarge the time to file the declaration must be pleaded 
in the declaration. 

8. In holding that the facts pleaded in the last amend¬ 
ed declaration were not sufficient to enlarge the time 
within which the declaration must be filed. 

9. In holding that the facts so pleaded were not suf¬ 
ficient to estop the defendant to rely upon lapse of time. 


POINTS 

The assignment of errors will be considered as an 
entirety and discussed under the following general head¬ 
ings : 
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proval of the appropriate executive officers of the appellee, 
who proposed to appellant that, if he would refrain from 
bringing any action to recover damages for his injuries, 
the appellee would, as soon as the appellant had sufficient¬ 
ly recovered from his injuries, employ him permanently 
in the discharge of duties which he would be able to dis¬ 
charge, notwithstanding his injuries, the said employ¬ 
ment being known as “looking after lost freight.” The 
appellant accepted the proposition and refrained from 
bringing suit against the appellee in consideration of the 
inducements and promises of employment made by the 
agent of appellee. On sufficiently recovering from his 
injuries to enable him to do so, appellant applied to the 
appellee, through its properly authorized agents, to be 
installed in the employment promised him, but the appel¬ 
lee, without just cause and in violation of its agreement, 
refused to employ him. Thereupon, and within one year 
from the date of said refusal by appellee to comply with 
its said promise to employ appellant, he filed his original 
declaration in this cause. 

The appellant’s contention, therefore, is that by reason 
of the agreement and inducements aforesaid, because of 
which and in reliance upon which he forbore to bring 
suit, his time to institute suit was by operation of law 
extended for the period of one year after the refusal on 
the part of the appellee to keep its agreement and promise 
to re-employ appellant, and that his right to maintain 
this suit, so far as any time limitation is concerned, is un¬ 
impaired, and that the defendant is estopped to plead 
the statute of limitation against appellant’s action, which, 
but for the promises and representations made by the 
appellee, would have been brought before the expiration 
of one year from the date of the injury, February 9 
1907. 
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For many years now the Courts have recotmizeH a 
eminently sound and just principle that even E « 
press declaration in such statutes, there is inherently in- 

S tV P StatUtC ° f limitationa ‘he qualifications 
that a defendant may not either conceal the existence of 

fore^ h- aC , t,0n ’ ° r IuI1 the plaintiff int0 delay in en- 
statuta ’ Kt 3SSert the P rotec tion of the 

This is but an expression of the fundamental maxim 
that no man may take advantage of his own wrong- the 
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In the Bailey case. Justice Miller said: 
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The same principle has, from very earlv tin,.. 
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up of an attendant unexpired term to defeat recovery 

in ejectment. The same principle has been recognized 

in this District by injunction against the plea of limita- 
tions. 


Beha vs. Ottenburg. 

Daniels vs. Pearney, 102 U. S., 415. 

Davis vs. Wakelee, 156 U. S., 680. 

The case at bar has all the elements of an estoppel. 
The plaintiff relied and acted upon the promise of the 
defendant. He was misled to his injury. But for the 
e endant s promise he would have commenced his action 
before the statute expired. To countenance such con- 
uct on the part of the defendant would make the courts 
a secure means for perpetrating fraud. The early rule 
at law was that time designated for bringing actions was 
absolute. But its later view is that statutes of limitations 
are designed largely for the purpose of preventing fraud, 
an that they should not be so construed as to promote 
or encourage it. The courts now hold that a defendant 
may be estopped by his conduct such as directly to lead 
plaintiff to delay bringing suit until the statutory period 
has elapsed. In such cases the equity rule that no min 
may take advantage of his own wrong may be invoked 
to preclude the defendant from availing himself of the 
defense of the statute. 

In Lewis vs. Denison, 2 App. D. C., 387, Justice Shep¬ 
pard. for the court, holds that as regards the statute of 
imitation the rules as to concealment, fraud, etc., apply 
at law as well as in Equity. 

To same effect, Dickerson vs. Colgrove, 100 U. S. 578* 
25:618. * ' 

Drexel vs. Bemey, 122 U. S. 241; 30:1219. 
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Wood on Limitations, 3rd Ed., par. 66(a) the author 
says: 

“While an action of tort can not be based upon 
or revived by a promise, yet, if the defendant's 
conduct induces the plaintiff to refrain from 
bringing an action of tort within the period fixed 
by the statute, the defendant may be thereby 
estopped to rely upon the statute." 

A plaintiff may meet the defense of the statute of 
limitations by showing that before the time fixed by 
statute for the bar, defendant, by his course of conduct, 
led plaintiff to believe that a suit to enforce his rights 
would be unnecessary, and thereby lulled him into a feel¬ 
ing of security. 

13 A. & E., Cyc. of Law, 719. 

25 Cyclopedia of Law and Procedure, 1325, Renoc- 
kowsky vs. Detroit, etc., 122 Mich., 613 81 N. W., 58L 

The doctrine of equitable estoppel may, in a proper 
case, be invoked to prevent defendant from relying upon 
the statute of limitations, it being laid down as a general 
principle that when a defendant electing to set up the stat¬ 
ute of limitations, previously, by deception or any viola¬ 
tion of duty toward the plaintiff, has caused him to sub¬ 
ject his claim to a statutory bar, he must be charged with 
having wrongfully obtained an advantage which equity 
will not allow him to hold. 

25 Cyclopedia of Law and Procedure, 1016. 

The plaintiff in the case at bar did not negligently al¬ 
low his time for suit to elapse, but the defendant, by his 
own conduct, has brought about the result. The defend¬ 
ant, by his own wrongdoing, prevented the plaintiff from 
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instituting his suit, and should not be permitted to take 
advantage of his own wrongdoing by setting up the stat¬ 
ute as a defense. His conduct was such as would natur¬ 
ally be calculated to induce plaintiff into a belief that his 
claim would be adjusted if he did not sue. Such con¬ 
duct, say the courts, will preclude defendant from aver¬ 
ring anything to the contrary, or preclude him from hid¬ 
ing behind the statute of limitation. To allow him to 
so avoid liability would be unjust and inequitable, con¬ 
trary to the spirit and reason, if not the letter, of the 
law. 


“When the defendant not only has elected to 
set up the statute, but has also previously, by de¬ 
ception, or by any violation of duty toward the 
plaintiff, caused him to subject his claim to the 
statutory bar, he must be charged with having 
wrongfully obtained an advantage which Equity 
will not allow him to hold. It is a matter of no 
importance that the advantage which he has 
wrongfully secured is based upon this sort of 
statute which at any time he is permitted to 
waive. In large numbers of cases when the de¬ 
fendant has caused the plaintiff to subject his 
claim to the statutory bar by proclaiming an in¬ 
junction upon its prosecution, or by fraudulently 
concealing its existence, or by apparently waiv¬ 
ing, by promise or otherwise, the benefits of the 
statute, as a defense, courts of Equity have re¬ 
strained the defendant from pleading the statute, 
on the ground that he had estopped himself, or 
that to permit him to interpose such a plea would 
be to allow hint to take advantage of his own • 
wrong/* 

Clark vs. Augustine Et. Al. (N. J. Case) 51 
Atlantic 68. 


* 
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Citing: 

Dougherty vs. Dougherty, 10 N. J., Eq. 347. 

Lamb vs. Morten, 43 N. J„ Eq. 36, 9 Atlantic, 747. 
^Holloway vs. Appleget, SS N. J. Eq., 583, 40 Atlantic, 

19 Am. & Eng. Enc. Law, (2nd Ed.) pp. 243, 286,288. 

Defendants will not be allowed to set up the statute 
of limitations in bar of plaintiff’s claim where the delay 
which would otherwise give operation to the statute has 
been induced by the requests of defendant expressing or 
implying his engagement not to plead it. 

Haymore vs. Comr's of Yadkin, 85 N. C. 263. 

When plaintiff is induced to delay suing by defendants 

a f r , ee " lent t0 submit the controversy to arbitration and to 
abide by and perform the award, which he does not do, 
these facts though not an exception recognized in the 
statute of limitation, may yet estop defendant from set¬ 
ting up the statute. 

Davis vs. Dyer, 56 N. H, 143. 

Where an officer of a railroad company negotiated 
with one who had been injured on its cars, and acting 
for the company, assured her that the statutory limita¬ 
tion would not be interposed, intending that she should 
rely on such assurances, and she, doing so, postponed 
the bringing of her action until after the expiration of 
the statutory period, the company was estopped from 
pleading the statutory bar. 

Holeman vs. Omaha Ry„ 90 N. W. 833,117 Iowa, 268. 

The following well-considered case clearly supports 
the plaintiff s contention and is directly in point with the 
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A railroad company represented to an employee, who 
had been injured, that if he would not bring suit, they 
would give him a permanent job, pay him for time while 
sick, and pay for his injuries when their extent was de¬ 
termined, and thereby induced him not to sue until limita¬ 
tions had run, after which he was discharged and told 
that he would receive nothing further. Held that the 
company was estopped from pleading the statute. 

Chesapeake & N. Ry. Co. vs. Speakman, 114 Ky. 628. 
71 S. W. 633, 63 B. R. A. 193. 

Citing: Armstrong vs. Levan 109 Pa. St. 177, 1 At¬ 
lantic 204, which holds that a promise to pay any loss 
arising from the commission of a tort before the statute 

had run operates as an estoppel if such promise is relied 
on by the plaintiff. 

The proposition was clearly and forcibly stated by the 
court in Renockowsy vs. Detroit, 122 Mich, 613, 81 
N. W. 581, as follows: 


“The question involved in this case is whether 
the plaintiff may meet the defense of the statute 
by showing that before the time fixed for the 
bar, the defendant by its .course of conduct, led 
the plaintiff to believe that a suit to enforce his 
rights would not be necessary, and thereby lulled 
him into a feeling of security. Defendant’s coun¬ 
sel cite authority to the effect that an action for 
tort, once barred cannot be revived by a new 
promise. The reason for this is plain. In actions 
on contract it is the new promise which supports 
the action, while an action for tort cannot be . 
based on a promise. But the claim of the pres¬ 
ent plaintiff is not that a cause of action once 
barred has been revived by a new promise, but 
that the conduct of the defendant has induced 
the plaintiff to refrain from bringing action with¬ 
in the period fixed by statute, and that such con- 
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duct should estop the defendant. * * * * 

i he promise was not to revive a dead tort but hv 
way of estoppel.” n Dut 

The weight of authority would, therefore, seem to be 

tte statme L T y t? iVC hiS rfght *° the protection of 
Hurt w f mi tIOnS> and that h e. who by his cen¬ 
to forto h men -’u 3greement induces or causes another 
to forego his rights, or fail to act, cannot afterward take 

another position and claim that such other party should 
not have relied on such conduct, statement, or agreement 
ut should have enforced his rights promptly Other’ 

Zn f a efendam WOuld be ^ advantage by his' 
own f^d or put the laintiff to an ^ Qn g ^ 

ment This waiver of the statute of limitations is held 

me T n P d a t,!r7, CaUSing , dday fr ° m "W* on*the stat- 

oral and e ,s . applled to agreements, written or 
oral, and representations as to facts and i« th» h,w • 

of the Federal and State courts. d0Ctnne 

Randon vs. Toby, 11 How. 493. 

Mann vs. Cooper, 2 App. D. C„ 226. 

Kobeson vs. Niles, 18 D. C 182 
Cowart vs. Perrine, 21 N. J. Eq.'lOl. 

treating £,^5 '™ 0 "f 
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the same as a defense has been guilty of such fraud and 
false representation as would estop him. The courts are 
not so technical as to adhere to such a construction as 
that. Statutes of limitation, whether general or special, 
were not intended to protect a party who has, by his own 
conduct, delayed the assertion of a right against him 
until the expiration of the period limited by the statute. 
The authorities presented by counsel for appellee did 
not consider the question of fraud, false representa¬ 
tions and estoppel by conduct. 

It is true that the Act of 1906 does not set out causes 
suspending its operation, but it was settled by Justice 
Story in Braun vs. Sauerwein, 77 U. S., 218; 19:895, 
that the running of a statute of limitations may be sus¬ 
pended by causes not mentioned in the statute itself. It 
has even been held that the period fixed by the law-mak¬ 
ing power is subject to review by the court and will be 
deemed unreasonable where it is so manifestly inadequate 
as to amount to a denial of justice. 

25 Cyc. 987. 

Gwin vs. Brown, 21 App. D. C. 295. 


In Upton vs. McLaughlan, 105 U. S. 640 :26, L. ed., 
1197, the question involved was the limitation in the 
Bankruptcy Act of two years within which a suit could 
be brought against an assignee. The lower court took 
the view that this statute was not a statute limiting the 
remedy, but imposed an absolute limit, that after two 
vears the assignee could neither sue nor be sued. This 
view was overruled by the Supreme Court, which held 
that the statute was not absolute, that it did not impose 
an absolute limit of two years after the appointment 
of the assignee in bankruptcy, to his right of action in 


17 










&2&*s***toz*ii 


respect to transactions which occurred t^r 
pomtment, and that there was ed before suc h ap- 
court to entertain a suit after T W3m ° f P° wer the 

In so holding the court followed ^ e ' apSed ' 
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The original declaration was n ~p 

appellee, a strictly common law declaratio^l * 
a good cause of artio„ „ *u- , aec * arat,on - It stated 
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common law it must be allem>ri J a I,ke case at 
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«"« by whom plaintiff „« “nt- 
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on relating to this point was as follows: 
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“While the plaintiff was in discharge of his 
duty and was without any fault or negligence on 
his part, the said defendant by and through its 
employees in charge of one of its engines and 
trains of cars, carelessly and negligently ran one 
of its engines with great force and violence into, 
against and over the said plaintiff,” etc. 

This is the usual allegation as to carelessness and neg¬ 
ligence on the part of co-employees and brings the case 
directly within the provisions of the Act of 1906. 

(a) It is true that the Act of 1906 was not pleaded 
by name and date of approval. This, the appellant con¬ 
tends, was not essential when, as in this case, a good cause 
of action was stated thereunder. 

“When a party relies for recovery upon a spec¬ 
ial statute creating a liability where none existed 
before, he must set forth in ordinary and concise 
language a statement of facts showing his right 
to recover under that statute. But since the 
courts will take judicial notice of statutes it is not 
necessary to refer specially to the statute by title 
and date of passage.” 

31 Cyclopedia of Law and Pro. 115. 

Rock Island County vs. Union Printing Co., 
71 App. 636. 

Russelle vs. Klein, 42 N. Y. App. Div., 316, 
59 N. Y. Suppl. 94. 

The cases seem to be conclusive that courts will take 
judicial notice of all general or public domestic statutes, 
and they need not be specially pleaded. In Hancock vs. 
Norfolk, Etc. Ry Co., 124 N. C., 222, 32 S. E., 679, 
it is especially declared unnecessary to plead acts impos¬ 
ing liability upon railroad companies for injuries caused 
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his cause of action vouchsafed thereunder. The prim- 

and ne^r ” * hC at bar was tf * wrongful 

dSaraf^S^^ ‘° 35 561 ° Ut in his original 
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when the he ca ACt °! ^ Act Was in exis ‘ence 

van If I ° a f' 0n aCCrued The Act became a 
part of the general law of the land. It is not 

he purpose of law or the policy of the courts “to defeat 

, ,. n s ° J ust| ce by indulging in mere technicalities 
and fine spun theories of pleading.” 

nJt?- • rt , W f , n0t encumbent upon plaintiff to plead 

wa n r ot ,n ba; S red e h ?H ti0n Sh ° Wmg that his «« of action 
freLent. h M u St3tUte of Station. It has been 

unneTes alv and ‘ SUCh allegati ° ns in a declaration are 
unnecessary and even improper. 

™ S . rU,e ap P ,ie ^ a,th °ugh the statute under which 
the action is brought contains the limitation 

Chiles vs. Drake, 2 Mete. (Ky.) 146 
74 Am. Dec., 406. 

tJd'Y'l— ‘ hat SUCh matter of defense set up in 
the declaration is subject to special demurrer 

Cancammon vs. Smith, 134 Calif., 14. 66 Pac 40 
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Wall vs. Chesapeake Ry. Co., 200 Ill., 66. 
65 N. E., 632. 


“At common law the complaint was not re¬ 
quired to allege facts, in addition to the facts con¬ 
stituting the cause of action, to show that the 
action was commenced within the statutory per¬ 
iod, notwithstanding the cause of action as alleg¬ 
ed appeared to be barred by limitations 
and plaintiff cannot avail himself of matter in 
avoidance of the statute of limitations, by plead¬ 
ing such matter in his complaint before the statute 

has been set up as a bar. ,, 

25 Cyclopedia of Law & Pro. 1394. 

A declaration need not set forth facts and circum¬ 
stances which take the case out of the statute of limita¬ 
tions. 

Mandeville vs. Wilson, 5 Cranch 15; 3 *23. 

When the statute of limitations is pleaded at law or 
in Equity, and the plaintiff desires to bring himself with¬ 
in its savings, it would be proper for him in his replica¬ 
tion, or by an amendment of his bill, to set forth the facts 

specially. 

Miller vs. McIntyre, 6 Pet. 61; 8:320. 

III. The amendments to the original declaration did 
not state a new cause of action, as contended by appellee. 

The appellant has heretofore herein contended that 
the original declaration stated a good cause of action 
within the Act of 1906, although said Act was not plead¬ 
ed by name, and although the matter of defense as to 
statute of limitations was not anticipated therein. This 
contention is based on reason and supported by the ad¬ 
judicated cases. 

But granting for the moment that the name of the 
statute and the matter anticipating defense should prop- 
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cause of action is stated in the amended declaration so 
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that the action is barred by the statute of limitations, 
the test is whether the cause of action remains the same 
in substance , notwithstanding differences of specifications 
of negligence; and where the foundation of the action 
in both pleadings is the negligence of the defendant in 
the performance of its duty to keep its sidewalks in a 
safe condition, the plea will be overruled. 

District of Columbia vs. Frazer, 121 App., D. C., 154. 

In another well considered case it was held that when 
in an action against a railroad company for causing the 
death of an employee, the original petition proceeds en¬ 
tirely on the ground of the company’s negligence in em¬ 
ploying an engineer of known incompetence, an amend¬ 
ment which alleges that the engineer was negligent, and 
that he and the deceased were not fellow-servants, does 
not introduce a new cause of action, but is only an ampli¬ 
fication of the original one and is a proper amendment. 
Smith vs. Mo. P. Ry. Co., 56 Federal, 458. 

In a recent and decisive case on the proposition in 
the Court of Appeals of the District of Columbia, it was 
held that when in an action for negligently causing the 
death of plaintiff’s intestate, the original declaration was 
defective in that it failed to name the persons for whose 
benefit the action was brought, an amendment of the 
declaration so as to include the names and relationship 
of the beneficiaries is not the statement of a new cause 
of action; and that the bar of the statute of limitations 
cannot be invoked as a defense on the ground that the 
amended declaration was not filed within the one year 
allowed by sections 1301-1303 of the code. 

Neubeck vs. Lynch, 40 W. L. R., 18. 

The above case was a statutory proceeding for negli¬ 
gently causing death, the statute providing that the ac¬ 
tion to be brought within one year after injury or death, 





and that damages resulting therefrom shall be assessed 
with reference to the injury resulting from such act, etc., 
to the widow and next of kin of such deceased person, 
and that the damages recovered shall go to the benefit of 
his or her family and be distributed according to the pro¬ 
visions of the statute of distributions in force in the Dis¬ 
trict of Columbia, Code 1301-1303. The declaration 
failed to name the beneficiaries, and was amended after 
the statutory period had expired. Query—Was there 
stated a new cause of action, and, if so, was it barred? 
The court held in the negative. 

Justice Van Orsdel, continuing, said: 

The general rule as stated by the Federal courts 
is that the amendment to a petition which sets 
up no new cause of action, but merely amplifies 
and gives greater precision to the allegation in 
support of the cause of action originally present¬ 
ed, relates back to the commencement of the ac¬ 
tion/’ 

In support of its decision the court said further: 



“In the recent case of Texas and N. O. P. R. 
Co. vs. Miller, 221, U. S. 408, suit was brought 
, in Texas to recover damages for death caused by 
the alleged negligence of the railroad company in 
Louisiana. The Louisiana statute, like ours, re¬ 
quired the action to be brought within one year. 
The courts of Texas, under the prevailing rule 
in that State, refused to take judicial cognizance 
of the statutes of other States unless pleaded. 
The petition was filed within one year, but failed 
to set out the Louisiana statute under which suit 
was brought. After the year had expired the 
defendant company answered, setting up the stat- 

\ 
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ute. The Texas court held that the answer cured 
the defect in the petition, which holding was 
affirmed by the Supreme Court. If a defect so 
vital as the failure to plead a statute upon which 
the cause of action is based could be cured by 
answer, it must follow logically that it could have 
been cured by amendment. There the statute 
of Louisiana was precedent to recovery.” 

The court, continuing, said: 


“In the establishment of the Federal courts a 
most liberal rule of pleading was enjoined by 
statute. It should not be the policy of the courts 
to defeat justice by indulging in mere technical- 
i ities and fine spun theories of pleading. Where 

an amendment does not operate totally to confer 
jurisdiction or to change the cause, or shift the 
right of action, but merely supplies an additional 
element essential to a proper statement, or an ad¬ 
ditional jurisdictional averment essential to clothe 
the court with complete power to conduct the suit 
to a legal conclusion, it should be granted.” 

Justice VanDevanter, in the Texas case above referred 
to, said: 


“The action was brought within the time pre¬ 
scribed, and what the Texas courts really held 
was that the omission from the complaint of an 
essential allegation was cured by its inclusion in 
the answers. In so holding they but gave effect 
to the generally recognized rule upon the sub¬ 
ject.” * * * * “There was no shifting 

from one right of action to another as in Union 
P. R. Co. vs. Wyler, 158 U. S. 285.” 

The Wyler case above referred to apparently sustains 
the appellee's contention that a new cause of action was 
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that where there is a conflict between two periods of 
limitation, the limitation should be based on the longest 
term given by statute to bring suit. 

The Act of 1908 contains the following limitation 
provision: 

“That no action shall be maintained under this 
Act unless commenced within two years from 
the day the cause of action accrued.” 

Appellant’s cause of action accrued February 9, 1907. 
His suit was instituted June 24, 1908, less than two years 
from the day his cause of action accrued. Consequently, 
under the statute of 1908, appellant’s remedy was clearly 
not barred. It has frequently been held that: 

“A statute of limitation may undoubtedly have 
effect upon actions which have already accrued, 
as well as upon actions which have accrued after 
its passage. Whether it does so or not will de¬ 
pend upon the language of the Act, and the ap¬ 
parent intent of the legislature to be gathered 
therefrom. Where a statute declares generally 
that no action, or no action of a certain class, 
shall be brought except within a certain limited 
time after it shall have accrued, the language of 
the statute would make it apply to past actions 
as well as to those arising in the future.” 

Sohn vs. Waterson, 17 Wall., 596. 

John vs. Waterson, 17 Wall., 596. 

Brewster vs. Brewster, 32 Barb., 428. 

It is submitted, therefore, that from the language of 
the statute itself, it applies to past as well as to future 
actions. 

Again, there is no natural right in a statute of limita¬ 
tion. It is the creation of conventional law, and the 
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ferring this title to plaintiff would be to deprive 
him of his property without due process of law. 

“But we are of the opinion that to remove the 
bar which the statute of limitations enables a 
debtor to interpose to prevent the payment of his 

debt stands on very different ground.” * * 

* * * That the proposition is sound, 

that, in regard to debt or assumpsit on contract, 
the remedy alone is gone and not the obligation, 
is obvious from a class of cases which have never 

been disputed.” „ € . . . , 

«♦***• The statute of limitations only 

bars the plaintiff’s remedy and not the debt. 

Continuing, Mr. Justice Miller quoted, with approval, 
the following language by the Court in Townsend vs. 
Jemison, 9 How., 407, 13 L. ed., 194. 


“The rule in the courts of the United States, 
in respect to pleas of the statutes of limitations, 
has always been that they strictly effect the rem¬ 
edy and not the right.” 


And further quoting from the case of McElmoyle vs. 

Cohen, the court said: 

“This will be determined by settling what is 
the nature of a plea of the statute of limitations. 
Is it a plea that settles the right of a party on a 
contract or judgment, or one that bars the rem¬ 
edy? Whatever diversity of opinion there may 
be among the jurists on this point, we think it 
well settled to be a plea to the remedy. 

Continuing, the court said: 

“In all this class of cases the ground taken is, 
that there exists a contract, but, by reason of no 
remedy having been provided for its enforcement, 
as the remedy ordinarily applicable to that class 




29 



% 


having, for reasons of public policy, been forbid¬ 
den, or withheld, the Legislature, by providing 
a remedy where none exists, or removing the 
statutory obstruction to the use of the remedy, 
enables the party to enforce the contract, other¬ 
wise objectionable.” * * * “We certainly do 

not understand that a right to defeat a just debt 
by the statute of limitations is a vested right, so 
as to be beyond the legislative power in a proper 
case. The statutes of limitation as often asserted, 
and especially by this court, are founded in pub¬ 
lic needs and public policy. * * * The right 

does not enter into or become a part of the con¬ 
tract. No man promises to pay money with any 
view to being released from that obligation by 
lapse of time. It violates no right of his, there¬ 
fore, when the Legislature says, time shall be no 
bar, though such was the law when the contract 
was made. The authorities we have cited, espec¬ 
ially in this court show that no right is destroyed 
when the law restores a remedy which had been 
lost. * * * *” 

“There are numerous cases where a contract 
incapable of enforcement for want of a remedy 
or because there is some obstruction to the rem¬ 
edy, can be so aided by legislation as to become 
the proper ground of a valid action; as in the 
case of a physician practicing without liscense, 
who was forbidden to compel payment for his 
services by suit. The statute being repealed 
which made this prohibition, he recovered in the 
court a judgment for the value of his services on 
the ground that the first statute only affected the 
remedy. Hewell vs. Cox, 1 Metcalf, Mass. 154. 
Of like character is the effect of a repeal of the 
laws against usury, in enabling parties to recover 
on contracts in which the law forbade such recov¬ 
ery before the repeal.” Citing numerous author¬ 
ities. 
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In conclusion, it is submitted that the foregoing four 
points, with authorities, clearly set forth the contentions 
of the appellant. Extracts might be made from opinions 
of other courts to the same effect, but it is insisted that 
the foregoing authorities, coming from various courts of 
the country, clearly sustain the contention of the ap¬ 
pellant and show that the propositions herein contended 
for are based on reason and justice and are almost in¬ 
variably enforced by courts of last resort. 

It is, therefore, respectfully submitted that the de¬ 
murrer to the second amended declaration, as amended, 
should have been overruled and that the decision of the 
court below should be reversed. 

McNeill & McNeill, 

John Ridout, 

Attorneys for Appellant. 

Wade B. Hampton, 

Of Counsel. 


31 






